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No. 12697 

QUESTIONS PRESENTED 


The facts disclose (1) that the common-law-manied ap¬ 
pellant and deceased were alone and asleep in their apartment; 
(2) that the deceased was stabbed twice (either wound being 
fatal); (3) that appellant gave three conflicting versions of 
what happened i. e., a prowler did it, appellant did it, and 
suicide; (4) that the evidence negatived the existence of a 
prowler and of suicide; (5) that appellant had a motive to 
commit the crime; (6) that appellant confessed the crime in 
the early hours of Monday morning; (7) that appellant was 
questioned on Sunday, the day of the crime; and (8) that some 
alleged hearsay evidence was heard by the jury. 

In the opinion of the appellee, the following questions are 
presented: 

1. Was there sufficient evidence presented to prove the gov¬ 
ernment's case exclusive of the confession? 

2. Did the appellant sustain the burden of proof to show that 
the confession was induced by psychological force, duress and 
coercion ? 

3. Was the alleged “hearsay evidence” produced at the end 
of the seventh day of the trial prejudicial, and if so, did its ad¬ 
mission warrant a mistrial? 

(i) 
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COTTNTEBBTATEMENT OP THE CASE 

On December 6,1954, an indictment charging the appellant 
with murder was filed in the District Court. Appellant entered 
a plea of not guilty on December 10, 1954 and, on March 31, 
1955, a jury found her guilty of second degree murder. A 
motion for Judgment Non Obstante Verdicto or in the alter¬ 
native a Motion for a New Trial was denied by the trial court. 
Appellant was sentenced to serve from fifteen years to life im¬ 
prisonment in the penitentiary. Appellant appeals from this 
judgment. 

At 6:15 a. m., Sunday, October 24, 1954, one George Hoel- 
scher was awakened by appellant who informed him that the 
deceased had been stabbed and she needed help (R. 64, 65). 
He donned clothes and proceeded to return with her to her 
apartment, which was four houses down the street. On the 
way, he advised her to call a doctor from the home of her down¬ 
stairs neighbors. She did so. Immediately thereafter, they 
proceeded to her apartment where he found the deceased lying 
on his back in the hallway “with blood from his belt up to his 

(i) 
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throat, all blood” (R. 68). In the middle of the living room 
was a rumpled spread or blanket through which a knife was 
penetrating up to its hilt (R. 70, 169,170). There was blood 
on the floor, on one of the chairs, and on the couch and the 
blood had trickled on the floor over to where the deceased lay 
(R. 71,170). Appellant was dressed in a sweater and a skirt. 
Upon being asked, she told Hoelscher that a tall man with a 
light trench coat and a hat had done it (72). During the entire 
time that he was with her until the police arrived her only 
words were to ask once whether the deceased was dead. Mr. 
Hoelscher testified that “she stood there with her arms folded” 
and never sat down (R. 73, 74). “She never even had a tear 
in her eye. She just stood there and stared” (R. 74). Upon 
cross-examination, the witness testified that appellant was not 
excited when she came to his house at 6:15 that Sunday morn¬ 
ing (R. 84). The knife with which the crime had been com¬ 
mitted had been given to the deceased by the witness some 
three years before. 

Alice Hoelscher testified that appellant had been quite upset 
during a conversation on Saturday, refused to go to a doctor 
and had stated that she did not want to stay at home because 
“I don't like to have too much free time. I would rather be 
working” (R. 94). 

Boyd Ash well testified that, on the evening before the killing, 
he had seen the knife which had been used in the commission 
of the crime. It was laying on a liquor cabinet next to the 
television set in the living room where the deceased had been 
stabbed (R. 107). He stated that he was a newsboy and that 
he had awakened at 6:00 a. m., October 24,1954. After dress¬ 
ing, he took his wagon and went out walking on 6th Street 
toward “E” Street. This was in the direction of appellant’s 
apartment (R. 120). He passed appellant’s house several 
minutes after 6:00 a. m. (R. 122). There was no traffic that 
morning. He did not see any people or pedestrians or hear 
any unusual noises of any kind during all this time (R. 123). 

t Appellant was driven from her place of employment to the 
street comer close to her home at about 2:10 a. m. on October 
24, -.1954 (R. 132). Heaton Thompson testified that on 
Wednesday or Thursday preceding the crime the deceased and 


appellant had disagreed openly regarding the former’s desire 
to participate in a motorcycle hill climbing event (R. 152,153). 

A uniformed patrolman arrived at the scene -of the c rim e, 
between 6:00 a. m. and 6:15 a. m. (R. 165). He testified that 
appellant walked ova* and asked “Is he dead?” and in response 
to a question replied “I don’t know what happened.” “He 
yelled ‘I have been stabbed; I have been stabbed’ ” (R. 173). ; 
She was very calm (R. 175, 186) and “she didn’t show any 
emotions for anything other than cigarettes” (R. 175). 

Sergeant Deenihan, Homicide Squad, arrived at the scene of 
the crime at 6:45 a. m. (R. 189). Appellant told him the fol-i 
lowing: “that her husband had gotten paid Friday, * * * and 
that his money wasn’t there, and that someone came in, and 
she didn’t know who it was, and that he must have stabbed 
her husband. # # # in some five or six minutes after she got 
dressed, she came back to the living room and she looked out 
the window. And the reason she looked out the window was 
because she was looking for her Phillip Morris cigarettes. And 
she saw the same person standing right down in front of the 
house, on the sidewalk, and slowly walking north on Sixth 
Street” (R. 191). Appellant could not tell whether the per¬ 
son was white or colored, but he had some large, checkered 
cap on, and a coat, that was around his shoulders and his neck 
and his face (R. 192). She stated that she did not hear any 
noise or disturbance previous to her husband’s outburst (R. 
193). When asked why she took the time to dress in order to 
seek aid for her husband she replied that she didn’t think it was 
proper to run out in the street in her night clothes (R. 193). 
Upon investigation, the Sergeant found a bath robe in the 
same room where the crime took place (R. 228). 

Prior to appellant going to the Homicide Bureau, the police 
found the deceased’s salary on top of the mantel piece. It con¬ 
sisted of $55 in cash and a voucher, the totals of which amounted 
to the pay drawn (R. 194). A paper cup containing $8.00 in 
silver (appellant’s tip money) was also found (R. 595). Ap¬ 
pellant told the Sergeant that she and the deceased slept in 
the living room on the couch with their heads on opposite ends. 
After sending appellant down to the Homicide Bureau, the Ser¬ 
geant examined the bedspread and blanket and found that 
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there were two knife strokes through these items (R. 202). 
There was a complete imprint of the knife on the top of a bar 
showing that there was no sheath on it (R. 214,215). Further 
investigation disclosed that all windows and the back door were 
locked (R. 237, 239). 

After returning to Homicide Bureau, the Sergeant discussed 
the case with Sergeant Clarke and Captain Felber, Chief of 
the Homicide Squad, from 8:00a.m. to8:30a. m. 

The jury was then dismissed for the purpose of permitting 
the trial court to determine the admissibility of a confession 
(R. 262) . x ' 

HEARING BEFORE THE COURT 

The Sergeant testified that he spoke to the appellant from 
8: 30 a. m. to 9: 00 a. m. and then proceeded with her and a 
police matron to the lie detector room (R. 264). That exami¬ 
nation lasted “about an hour and a half.” She was then sent 
to the Identification Bureau where she stayed “possibly 30 
minutes.” Appellant was then interviewed at the Homicide 
Squad for “approximately half an hour, 45 minutes” (R. 264). 
They then returned to the lie detector room where the further 
tests consumed “possibly two hours.” These tests turned out 
“inconclusive” (R. 281). She was then interviewed and there¬ 
after sent to the Women’s Bureau. While leaving the build¬ 
ing, appellant “asked to come back to tell us the truth about 
the matter” (R. 265). She returned, stayed about a half hour, 
said nothing and was sent to the Woman’s Bureau (R. 268, 
621). The Sergeant next interviewed her at “some time after 
1 o’clock Monday morning, for possibly 40 minutes” (R. 271). 
The next time he saw appellant was just before the Coroner’s 
inquest. . 

The Sergeant testified that he offered food to appellant at 
11: 30 a. m., Sunday, and “she said she didn’t care for any 
food” (R. 274, 571). She never requested counsel (R. 275). 
She never indicated that she had been mistreated by way of 
not eating or not being allowed to see anyone (R. 277). This 

is confirmed by her own testimony (R. 865,866,912), where she 

■ * - 

‘ This testimony with the jury absent was substantially the same given 
when the Jozy was In attendance In the court room. It may be found In 
the Record on pages 282 to 421. 
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testified that she did not ask for anything to eat or drink. In 
response to the court’s question as to whether she was asked 
she stated “not to my knowledge, I did not hear him—I don’t 
say he didn’t ask me but to my knowledge I did not hear him.” 
When asked by the court why she did not have any supper at 
the Woman’s Bureau she replied “she (the matron) might 
have asked me, I don’t—I couldn’t swear that she did or didn’t, 
but I told her I would take a cup of coffee” (R. 868). No law¬ 
yer appeared at Homicide, Woman’s Bureau, or any other 
place, nor did the police get any request from a lawyer to see 
her and talk to her (R. 277). He testified that appellant did 
not ask for any of her relatives (R. 282, 299) nor did he deny 
appellant permission to call her relatives (R. 299). 

Captain Felber testified that on Sunday he repeatedly tried 
to get the names of any relatives of appellant but the latter 
“was most reluctant” to tell. “She said she didn’t want to see 
any of her people; that she had not been in touch with them 
and that she didn’t want to see them” (R. 330, 331). On 
Monday morning, just prior to the inquest she gave him the 
name of her sister, Beulah Davis, who “lived somewhere in 
Suitland” (R. 330). He testified, further, that he had at¬ 
tempted to get the names of appellant’s relatives from her 
in-laws but they were only able to tell him that she had several 
sisters and one or two ha-others, but they did not know their 
addresses (R. 332, 333). 

The records of the Woman’s Bureau disclosed that appellant 
was brought there on Sunday, October 24, 1954 at 4:30 p. m. 
and that she was interviewed for twenty or thirty minutes by 
a policeman at 7:45 p. m. (R. 340, 375). This interview was 
a local Precinct 9 matter without instructions from Homicide 
(R. 376,380). 

The police matron who went on duty, 11:45 p. m. Sunday, 
testified that when she checked her prisoners, she saw appellant 
in bed asleep at midnight (R. 359). She brought the prisoner 
down to the interview room after midnight (R. 361), and the 
interview lasted approximately one hour (R. 362), after which 
time she was taken back. She stated on cross-examination 
that the interview could not have taken place at 3 o’clock 
(R. 370). 

899158—55 - 2 
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Appellant testified that she went to bed on Sunday evening 
at about 8:00 or 8:30 p. m. (R. 414), that she was awakened 
subsequently and taken downstairs to Sergeant Deenihan. 
She stated that she had no conversation with the Sergeant; 
that he talked “but I didn’t open my mouth. I didn’t say any¬ 
thing” (R. 415, 416). She placed the time of leaving at 2:45 
a. m. Appellant admitted, in response to the court’s question, 
that she did not ask for food but had coffee (R. 421). 

The jury was returned to the box (R. 434). 

TESTIMONY AT TRIAL 

At 9:00 the Sergeant interviewed the appellant (R. 436). 
He testified that she stated that after she returned home that 
morning “when she got to the door, she inserted the key and 
went inside and came on upstairs to her apartment” (R. 438). 
The deceased was lying asleep on the floor of the living room 
in front of the television. After doing some chores in the 
kitchen she returned to the living room. She woke her hus¬ 
band and had a disagreement (R. 439), about a Sunday event in 
which he was to participate, namely, a motorcycle hill-climbing 
exhibition or race. Actually she got into an argument with him 
about it (R. 440). Appellant and the deceased then went to 
bed on the sofa (R. 442). The next thing she knew was that 
he jumped up saying that someone had stabbed him. and to 
get a doctor. She went looking for a Phillip Morris cigarette 
but couldn’t find one. The interview was completed approxi¬ 
mately 9: 30 (R. 445). She stated to the witness “I thought 
that I saw this shadow. Well, I am not sure whether it was his 
shadow or my shadow.” She said she had good reason to kill 
him but she didn’t (R. 455). Continuing on the same theme 
she said, “Well, I don’t make much money and I work all night 
work. He works in the day time. I help to pay his bills. He 
spends his money on other women. I have plenty good reason 
to, but I just didn’t.” She concluded her statement with “I 
just can’t remember” (R. 455). A polygraph test with ap¬ 
pellant’s consent was taken and completed just before 12: 00 
on Sunday (R. 460). At that time the Sergeant asked appellant 
if she wanted something to eat or drink and she said no, she 
didn’t care for anything (R. 460). She was then taken to the 
identification bureau where she stayed for approximately thirty 
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minutes (R. 480). At 1.00, another polygraph test was taken 
which ended at approximately 2: 00 in the afternoon. Both 
tests were “inconclusive” (R. 541). At 3: 00 in the afternoon, 
appellant was asked by the Sergeant if she was clear in her own 
mind as to what had actually transpired there in the house. 
She replied that she didn’t remember (R. 483). She was asked 
if she could positively remember seeing the figure in her house 
and she said, I don’t remember. She was asked “did you see 
your husband stab himself?” Her reply was “he could have, 
but I don’t remember” (R. 484). She was asked “isn’t it true 
that you stabbed your husband?” and she replied “I could 
have, but I don’t remember” (R. 484). The witness testified 
that a little after 3: 15 p. m. she returned to Homicide Squad 
because she told the policematron in Sergeant Donohue’s pres¬ 
ence that she wanted to tell the truth about the matter and 
wanted to return to Homicide Squad to do so (R. 486). When 
asked by the police few the story she said that she did not know 
anything. She was then sent to the Woman’s Bureau around 
4: 00 <w 4: 15. The witness testified that the next time he saw 
the appellant w*as at the Woman’s Bureau shortly after 1: 00 
a. m. on Monday. After advising appellant that he had elim¬ 
inated the possibility of the deceased’s stabbing himself twice 
and eliminating the possibility of a prowler, and referring to the 
boy’s testimony of passing the house at approximately five 
minutes after six, and referring to the money in the house he 
reminded her that she had told him that she had a very good 
reason for doing it, but didn’t (R. 492). At that point Sergeant 
Clarke moved out of the room to the doorway, but within 
hearing distance of the conversation. He testified that she 
made the following statement: “I am going to tell you, Mr. 
Deenihan, that I had good reason to kill my husband. He 
used to take his money and spend it on all kinds of women; 
during the summertime he bought some old woman, that was 
old enough to be his mother, a washing machine and costume 
jewelry. He never bought me anything like that. And there 
were other women.” “I am working, working nights, every 
night, making a few dollars to pay few his motorcycle, to pay 
for the cars he buys, and to keep him going.” “I just got damn 
sick and tired of it and I couldn’t stand it any more. I lay awake 
that night. It wasn’t the only night that I have lain awake. 
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When I come in that night he started in about his hill-climb¬ 
ing again. It was just too much for me. I stayed awake. 
When he went to sleep I went to that bar and I took that 
knife.” 

The witness asked her whether it was in a sheath. She re¬ 
plied “I don’t remember whether it was or not. I took that 
knife and when I came over there and he had those covers up 
around his face, I just saw red and I stuck him good two times or 
more. I don’t know how many times.” * # * “Don’t you 
think I had good reason to do that? I was fed right up to 
here” (R. 493-494). 

When asked could she give an account for not getting any 
blood on her hands, she stated to the witness “no more than 
that it was covered with a blanket and a bedspread and I didn’t 
touch the knife after that” (R. 495). 

When asked whether she withdrew the knife from his body, 
she said “when he jumped up, he threw the bedspread off, and 
I couldn’t actually say, but I assume the knife went out of his 
body on his own moving, pulling the covers away from him” 
(R. 495). 

She said “I want to correct that. I recall that instead of 
going to the bar and taking the knife, at that time, that I took 
the knife from the bar when I went to bed” (R. 505). 

The Sergeant asked her whether she meant that she had 
the knife the whole time while her husband was going to sleep, 
and then just prior to the time that she actually stabbed him, 
and her reply was “Yes” (R. 505). Appellant broke off the 
conversation at that point because Sergeant Clarke came into 
the room. The discussion lasted approximately another 
twenty minutes and when he left appellant said just as she had 
previously, that either he stabbed himself or a prowler did it or 
she did it (R. 506). 

On Wednesday, the 27th of October, appellant stated at the 
D. C. Jail that she hadn’t asked for any attorney—that she 
didn’t want an attorney and she didn’t know what he was doing 
at the Jail (R. 516). The Sergeant testified that on Novem¬ 
ber 2, she told him that Sergeant Clarke did not hear her con¬ 
fession—he was not in the room. She said “I have a pretty 
good memory and I remember everything that happened. 
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Sergeant Clarke had left the room when I told you what hap¬ 
pened. All I know is that it is just your word against mine" 
(E. 517, 518, 519). On October 24, all during the interviews 
the appellant was cool, quiet, and well-composed (R. 523). 
The only time she cried is when she told the Sergeant about the 
other woman receiving the washing machine and costume 
jewelry. That was at the interview on Monday morning (R. 
523), at 9:30 just before going to the coroner's inquest. 
Thereafter on the same day of the inquest her demeanor and 
attitude was cool, calm, and well-composed (R. 524). At the 
interview on November 2, she displayed a different attitude, 
one of cockiness (R. 524). A description of the efforts that 
were made to discover if a prowler had been around the scene 
of the crime was given on cross-examination (R. 575, 576). 
Sergeant Clarke stated that in the early morning of the com¬ 
mission of the crime, appellant “appeared to be indifferent to 
everything. There was no grief. She had no signs of being 
in shock, or anything that would show a person might be with¬ 
holding grief. There were no signs of that at all—she was 
entirely indifferent to the whole thing” (R. 640). Sergeant 
Clarke corroborated Sergeant Deenihan’s account of the story 
that appellant had given at 1:00 in the morning (R. 645,646). 
He testified that she had said that she had let herself in the 
front door with a key (R. 653). 

Captain Felber, Chief of Homicide, testified that appellant 
stated that she didn’t want to tell him who her people were 
(R. 749). The police summoned Mr. and Mrs. Fox (R. 752), 
because appellant advised them that Mr. and Mrs. Fox were 
the relatives of the deceased (R. 752). She never requested 
the Captain to summon her relatives (R. 753), nor did she 
identify any of her relatives to him (R. 753). The police in¬ 
quired of the Foxes and other relatives of the deceased on Sun¬ 
day morning as to the identity of appellant’s relatives (R. 
755). The police were told that she had relatives—several 
sisters and a brother but didn’t know their locations. Captain 
Felber testified that he wished to try to find them on Sunday 
(R. 756). The police made repeated efforts to find the ap¬ 
pellant’s relatives (R. 757). Shortly after 8:00 a. m. on Sun¬ 
day morning, appellant was asked by the police who her 




relatives were. She stated she had not been in touch with her 
relatives for some time and she would prefer not to tell them 
(R. 757). It was not until Monday morning that the defend¬ 
ant told Captain Felber that she had a sister who was the 
closest to her and her name was Beulah Davis who lived down 
in Maryland at Suitland, but she did not know the address and 
didn’t know the phone number (R. 757). 

Appellant, in substance, denied the making of any admis¬ 
sions, confessions and conversations to which Sergeant Deeni- 
han testified. 

Upon cross-examination, appellant was asked “didn’t there 
come a time Mrs. Rettig you pulled a gun on him?” She re¬ 
plied in the negative (R. 999). She was then asked, “Were 
you present, Mrs. Rettig, when Mr. Joseph Fox and his wife 
and your deceased husband Robert Rettig, when your husband 
made some comment about the fact and kidded and joked about 
the fact that you had pulled a gun on him during an argu¬ 
ment?” (R. 1000). This too w*as answered in the negative. 

On page 1003, appellant was asked “In 1954, several months 
prior to your moving to 508 6th Street Northeast, when your 
husband, Robert Rettig, told Mr. Joseph Fox, at the Foxes 
residence, that you had pulled a gun on him while you were 
living with Beulah Davis, or staying with Beulah Davis, out on 
the I Street Address.” A negative reply was given. Subse¬ 
quently (R. 1004), the same type of questions was asked re¬ 
garding a knife. This too was denied. Beulah Davis testified 
that she was informed by her brother on Monday that the ap¬ 
pellant was being held for homicide and that she was requested 
to come down to the police department. She stated, however, 
that she did not go that evening, but went to her mother’s in¬ 
stead (R. 763). Several character witnesses testified for 
appellant. 

Upon rebuttal, Joseph Fox testified that about three months 
prior to the murder, he, Mrs. Fox, the deceased and appellant 
were all together in the kitchen of his home drinking coffee 
when the deceased described an incident regarding appellant 
and a knife (R. 1017), the deceased had stated that appellant 
was drinking; that an argument ensued; that appellant 
jumped up, grabbed the knife and tried to stab him with it 
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(R. 1018). He further testified that appellant’s mother and 
father and someone else took the knife away from her and ad¬ 
vised deceased to leave the house (R. 1019). The deceased left 
for a week. When asked about appellant’s reaction to this 
story the witness replied “Well, she just laughed about it” (R. 

1020) . She neither denied nor explained it. 

Government counsel then propounded the following ques¬ 
tion: “Did there come a time when you heard any discussion 
relative to the use of a gun?” An affirmative answer was 
given (R. 1020). The court then said, “Tell us about when 
it was, who was present, and, as well as you can remember, 
what was said.” The witness replied, “It was said to me in 
my home.” The Court asked—“Was Kathryn (appellant) 
there?” And the witness said: “No; just me and Bob” (R. 

1021 ) . 

The jurors were excused and defense Counsel moved for a 
mistrial (R. 1023), which was later denied (R. 1104). 

The trial court then carefully instructed the jury to disre¬ 
gard the hearsay evidence regarding the gun. Such instruc¬ 
tion was clear and concise (R. 1116). After the closing argu¬ 
ments, the court carefully instructed the jury as to reason¬ 
able doubt, burden of proof, credibility of witnesses; confes¬ 
sion ; the elements of first and second degree murder in detail; 
lie detector evidence; repeated the hearsay evidence charge 
regarding the gun; coroner’s transcript; and the detention and 
lack of being supplied with a lawyer and relatives (R. 1174- 
1202). The jury subsequently brought in a verdict of guilty 
of second degree murder. 

STATUTE AND BULE INVOLVED 

Title 22, District of Columbia Code (1951), Section 2401, 
provides: 

Murder in the first degree—Purposeful killing — Kill¬ 
ing while perpetrating certain crimes. —Whoever, being 
of sound memory and discretion, kills another pur¬ 
posely, either of deliberate and premeditated malice or 
by means of poison, or in perpetrating or attempting to 
perpetrate any offense punishable by imprisonment in 
the penitentiary, or without purpose so to do kills an- 
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other in perpetrating or in attempting to perpetrate 
any arson, as defined in section 22-401 or 22-402 of 
this Code, rape, mayhem, robbery, or kidnapping, or in 
perpetrating or in attempting to perpetrate any house¬ 
breaking while armed with or using a dangerous weapon, 
is guilty of murder in the first degree. 

Rule 5 (a), Federal Rules of Criminal Procedure, provides: 

An officer making an arrest under a warrant issued 
upon a complaint or any person making an arrest with¬ 
out a warrant shall take the arrested person without 
unnecessary delay before the nearest available commis¬ 
sioner or before any other nearby officer empowered to 
commit persons charged with offenses against the laws 
of the United States. When a person arrested without 
a warrant is brought before a commissioner or other 
officer, a complaint shall be filed forthwith. 

SUMMARY OF ARGUMENT 

Appellant’s confession was properly admitted into evidence. 
There was no showing that it was induced or caused by coercion, 
duress, or force. 

There was sufficient evidence presented by the Government, 
exclusive of the confession, to submit the case to the jury and 
warrant a verdict of guilty. The corpus delicti w’as proved by 
competent evidence which included the body having two stab 
wounds, the murder knife, the close proximity of appellant, 
quarrels between deceased and appellant and the testimony of 
the newsboy showing no other person in the vicinity at the time 
of crime. 

The alleged hearsay evidence was not prejudicial to appel¬ 
lant. Witness Fox did not testify as to the details of the con¬ 
versation between deceased and himself after it was disclosed 
that appellant was not present. On the question of credibility 
permission to disclose the existence of the conversation should 
have been permitted to prove that a statement was made but 
not for the purpose of proving its truth. Furthermore, the 
Court’s instructions amply covered this aspect of the case. 


L The Confession Was Corroborated 

With respect to Argument I, appellee respectfully 
desires the Court to read the following pages of the 
reporter’s transcript: Tr. R38-45, 59, 107-110, 117- 
126,147-149,151-153,173,174,191,192,203,204,215, 
237-240. 

Appellant contends that the oral confession was not cor¬ 
roborated. He relied upon Forte v. United States, 68 App. 
D. C. Ill, 94 F. 2d 236 (1937). However, appellant also rec¬ 
ognized (Br. at p. 5), that the Supreme Court has recently 
enunciated the rule on the issue here presented. In Opper v. 
United States, 348 U. S. 84, 74 S. Ct. 867, the Supreme Court 
said (page 93): 

“Other decisions tend to follow the rule enunciated 
in Forte v. United States, 68 App. D. C. Ill, 115, 119, 
94 F. 2d 236, 240, 244, that the corroboration must con¬ 
sist of substantial evidence, independent of the accused’s 
extra judicial statements, which tends to establish the 
whole of the corpus delicti .” 

And, the Supreme Court further stated, as follows (page 93): 

“However, we think the better rule to be that the cor¬ 
roborative evidence need not be sufficient, independent 
of the statements, to establish the corpus delicti. It is 
necessary, therefore, to require the Government to in¬ 
troduce substantial independent evidence which would 
tend to establish trustworthiness of the statement. 
Thus the independent evidence serves a dual function. 
It tends to make the admission reliable, thus corrob¬ 
orating it while also establishing independently the 
other necessary elements of the offense. * * * It is 
sufficient if this corroboration supports the essential 
points admitted sufficiently to justify a jury inference of 
their truth.” 

Thus, under Opper it must be determined whether the Gov¬ 
ernment introduced substantial independent evidence which 
would tend to establish the trustworthiness of the statement 
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Here, the record makes it manifestly clear that the Govern¬ 
ment’s evidence meets the Ojrper test. The evidence disclosed 
the existence of the body with two stab wounds, either of which 
would have been fatal; the existence of the knife owned by 
the deceased and part of the ornamental decoration of ap¬ 
pellant’s home; close proximity of the knife to the scene of the 
crime; appellant’s presence at the time the crime was com¬ 
mitted; the fact that the house in which the crime was com¬ 
mitted was locked from intruders; testimony from the news¬ 
boy that he passed by the premises at the time appellant claims 
the crime was committed and saw no prowler or any other 
person on the street nor did he hear any noise or disturbance 
at that time and evidence of several quarrels between the de¬ 
ceased and appellant. 

EL The Confession of Appellant Rettig Was Properly 
Admitted Into Evidence 

With respect to Argument II, appellee respectfully 
desires the Court to read the following pages of the re¬ 
porter’s transcript: R. 261-434. 

A. The McNabb rule requires exclusion of a confession only if it is ob¬ 
tained from an arrested person after there has been an unnecessary 
delay in taking him before a committing authority 

Statement of the rule of evidence 

The McNabb rule of evidence, formulated in McNabb v. 
United States ,* and clarified in United States v. MitcheU ,* has 

*318 U. S. 332. In the McNabb case three of the defendants were taken 
into custody between one and two o’clock on a Thursday morning and were 
held incommunicado in a barren cell for fourteen hours before questioning 
ever began. Another was handed over by the police to the federal authori¬ 
ties about nine or ten o’clock on Thursday morning, and stiU another volun¬ 
tarily surrendered about eight or nine o'clock Friday morning. All were 
questioned, both separately and together, for long and short periods, at 
various times of the day and night, always before at least six officers. The 
questioning continued until around two o’clock Saturday morning. In 
stating its conclusion the Court said: “We hold only that a decent regard 
for the duty of courts as agencies of Justice and custodians of liberty for¬ 
bids that men should be convicted upon evidence secured under the circum¬ 
stances revealed here’' (318 U. S. at 347 [emphasis added]). The record 
did not disclose when the defendants were taken before a committing 
authority. See 322 U. S. 418, fn. 5. 

*322 U. S. 65. In the Mitchell case the defendant shortly after being 
arrested confessed, told the officers of various items of stolen property to 
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been stated in Upshaw v. United States* as follows: 

* * * that a confession is inadmissible if made during 
illegal detention due to failure promptly to carry a pris¬ 
oner before a committing magistrate * * # . 

The scope of the McNabb rule is necessarily limited by the 
nature of its origin. Being a judicially created federal rule of 
evidence, its sole basis is the duty of the federal courts, insofar 
as they become instruments of law enforcement, to refuse to 
sanction use by the Government of the fruits of wrongdoing by 
its officers (318 U. S. at 347). It follows that the type of 
wrongdoing by Government officials to which the McNabb rule 
relates—delay in taking an arrested person before a commit¬ 
ting authority—is material under the rule only if it precedes the 
confession which the Government seeks to introduce; other¬ 
wise, there could be no causative relation between the miscon¬ 
duct and the confession, and the confession could not possibly 
be the fruit or product of official misconduct prohibited by law. 

The prohibition by law of the official misconduct with which 
the McNabb rule is concerned, formerly contained in Sections 
593 and 595 of Title 18, United States Code, now stems from 
Rule 5 (c) of the Federal Rules of Criminal Procedure. 5 That 
rule provides: 

be found in his home, and consented to their going to his home to recover 
the property. Illegal detention followed. With respect to his disclosures, 
the Court said: “But in any event, the illegality of Mitchell's detention does 
not retroactively change the circumstances under which he made the dis¬ 
closures. These, we have seen, were not elicited through illegality. Their 
admission, therefore, would not be used by the Government of the fruits 
of wrongdoing by its officers. Being relevant, they could be excluded only 
as a punitive measure against unrelated wrongdoing by the police. Our 
duty in shaping rules of evidence relates to the propriety of admitting evi¬ 
dence. This power Is not to be used as an indirect mode of disciplining mis¬ 
conduct" (322 U. S. at 70-71). 

4 335 U. S. 410. 413. In the Upshaw case the arresting officer in effect 
conceded that the confessions were the “fruits of wrongdoing” by the police 
officers. Moreover, as the Court pointed out: “He admitted that petitioner 
was illegally detained for at least thirty hours for the very purpose of se¬ 
curing these challenged confessions. He thereby refutes any possibility of 
an argument that after arrest he was carried before a magistrate ‘without 
unnecessary delay’" (335 U. S. at 414). 

* See also D. C. Code (1951), 8 4-140. And see the Note of the Advisory 
Committee on Rules with respect to Rule 3 (a) : “* • • What constitutes 
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An officer making an arrest under a warrant issued upon 
a complaint or any person making an arrest without a 
warrant shall take the arrested person without unneces¬ 
sary delay before the nearest available commissioner 
or before any other nearby officer empowered to commit 
persons charged with offenses against the laws of the 
United States. When a person arrested without a war¬ 
rant is brought before a commissioner or other officer, 
a complaint shall be filed forthwith. 

The misconduct prohibited under Rule 5 (a) violation of 
police officers’ express duty to take arrested person before a 
committing authority without unnecessary delay. It does not 
require police officers to take a person before a committing 
authority unless he is arrested. Indeed, it would be almost 
impossible to solve certain crimes without questioning persons 
who are likely to have information concerning it. Once a 
defendant is arrested and taken before a committing authority, 
Rule 5 (a) requires the arresting officers to file a complaint 
against him. Accordingly, proper police procedure must pro¬ 
ceed with caution even prior to an arrest. However, it is well 
settled that police officers are not guilty of misconduct just 
because they obtain the confession of a defendant after he has 
been arrested. In fact, the Supreme Court has several times 
reiterated the statement, which appears in the McNabb deci¬ 
sion itself, “the mere fact that a confession is made while in 
custody does not render it inadmissible” (318 U. S. at 346). 
.Furthermore, the Supreme Court has indicated, and this Court 
and others have held, that delay in taking an arrested person 
before a committing magistrate does not itself amount to 
wrongdoing; but rather that the criterion under Rule 5 (a) is 

‘unnecessary delay,’ L e., reasonable time within which the prisoner should 
be brought before a committing magistrate must be determined In the light 
of all the facts and circumstances of the case.” The following authorities 
discuss the Question what constitutes reasonable time for this purpose in 
various situations: Carroll v. Parry, 48 App. D. C. 453; Janus v. United 
States, 38 F. 2d 431 (C. C. A. 9th); Commontcealth v. Di Stasio, 294 Mass. 
273; State v. Freeman, 86 N. C. 683; Pcloquln v. Hibner, 231 Wls. 77; see, 
also, Warner 28 Va. L. R. 315, 339-341. 

Both the Supreme Court and this Court have implicitly so held in Up¬ 
shaw/ v. United States, supra., and Garner v. United States, 84 U. S. App. 
D. C. 261,174 F. 2d 499, cert, denied 337 U. S. 945. 
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whether the delay is “unnecessary.” Gamer v. United States, 
supra; Alderman v. United States, 83 U. S. App. D. C. 48, 
165 F. 2d 622 (1947); Levinton v. United States, 193 F. 2d 848 
(2nd Cir. 1951); Haines v. United States, 188 F. 2d 546 (9th 
Cir. 1951); cert, denied, 342 U. S. 888; Symons v. United States, 
178 F. 2d 615 (9th Cir. 1949), cert denied, 339 U. S. 985. See 
also Boone v. United States, 82 U. S. App. D. C. 359, 164 F. 
2d 102 (1947); United States v. Walker, 176 F. 2d 564, 566, 
567 (2nd Cir. 1949), cert, denied, 338 U. S. 891; Paterson v. 
United States, 183 F. 2d 687 (5th Cir. 1950). 

The term “unnecessary delay” itself is not defined in Rule 5 
(a). This perhaps due to the fact that the term does not lend 
itself to a rigid definition. Whether the delay in each case is 
necessary depends upon the facts and circumstances of the par¬ 
ticular case. Moreover, in determining whether police officers 
have been guilty of misconduct it cannot be expected that a 
standard higher than what a reasonable man would have done 
under the circumstances should be applied. Thus, as stated 
by the Ninth Circuit Court of Appeals in the Haines case, 
supra, at 554: 

Plain commonsense should invite a court to carefully 
appraise the situation confronting officers and this 
would include a survey of the facts to see if they spell 
out good faith on the part of the officers in delaying an 
arraignment. 

Then, too, where all of the facts with respect to any delay 
are disputed, whether the delay was reasonably necessary under 
the circumstances becames a question of law to be decided by 
the trial judge. Cf. United States v. Mitchell, supra; United 
States v. Gottfried, 165 F. 2d 360, 367 (2nd Cir. 1948), cert- 
denied, 333 U. S.860. 

The principles set out hereinabove have been considered by 
this Court in Alien v. United States, 91 U. S. App. D. C. 197, 
202 F. 2d 329 (1952), cert, denied, 344 U. S. 869, and in Pierce 
v. United States, 91 U. S. App. D. C. 19,197 F. 2d 189 (1952). 
In Allen v. United States, supra, the Court stated: 

For the reasons stated in Pierce v. United States, 
91 U. S. App. D. C. 19, 197 F. 2d 189, we think the 
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McNabb rule, as amplified in Upshaw v. Urated States , 
1948,335 U. S. 410,69 S. Ct. 170,93 L. Ed. 100, and other 
decisions, is that illegal detention before presentment 
to a committing magistrate, standing alone and without 
more, does not invalidate a confession made during its 
continuance, unless the detention produced the disclo¬ 
sure. 

The appellant had the burden of showing she was illegally de¬ 
tained; that is, of showing that the delay in presenting her to 
a magistrate was unreasonable. Pierce v. United States, supra. 
In both cases, the confessions were ruled admissible and, it 
is submitted, there can be no question in this jurisdiction as 
to the meaning of the McNabb rule. 

The facte 

The facts in the instant case are clear. Appellant was sent 
to the Homicide Bureau at approximately 7: 30 a. m., Sunday 
morning. Sergeant Deenihan, after conducting a preliminary 
investigation at the scene of the crime, arrived there shortly 
after 8 a. m. After doing some preliminary paper work, he con¬ 
ferred with his partner and his superior, Captain Felber, re¬ 
garding the crime at hand. He then interviewed appellant 
who had been awaiting his arrival. During this interview he 
received three different versions of the crime from appellant, 
i. e., suicide, murder by a prowler, and murder by appellant. 

With her agreement he conducted a polygraph test which, 
with his preliminary questioning, lasted until 11:30 or 12 
o’clock. He offered her food which she refused. Subsequently 
another test was conducted which was completed at about 2 
or 2: 30 p. m. The tests were inconclusive. She was then 
told she was to go to the Woman’s Bureau. While on her 
way, at her own request, “in order to tell the truth,” she was 
returned to the Homicide office. She retreated into a shell 
upon arrival. At approximately 3: 30 p. m., after thirty min¬ 
utes of unsuccessful attempts to elicit the information she had 
said she wished to disclose, she was sent to the Woman’s Bu¬ 
reau. There she refused an offer of food but accepted a cup 
of coffee. 
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At 7:45 p. m., she was routinely questioned for thirty min¬ 
utes by a police officer from the 7th Precinct. Somewhere 
around 1 a. m., Monday morning, she was interviewed by Ser¬ 
geant Deenihan and, in the hearing of Sergeant Clarke, con¬ 
fessed to the crime. 

It was not until 9 a. m. Monday that she decided to give 
Captain Felber her sister’s name. She was subsequently held 
for the grand jury by the Coroner’s jury. 

The record discloses that on several occasions appellant main¬ 
tained that three possibilities existed as to the commission of 
the crime. This required thorough action on the part of the 
police to explore, particularly the existence of a prowler, if 
any. After running down all the leads and ruling out the pos¬ 
sibility of suicide and a prowler, the police confronted appellant 
on Monday morning with their conclusions. 

There is no error 

1. The delay in arraignment was not unreasonable. The 
facts at bar disclose a series of vague contradictory stories given 
by appellant. The police officers conscientiously r an down 
each lead in order to rule out the possibilities of conflicting 
probabilities. A serious charge was involved and it was in the 
best interests of the public and appellant to conclude the 
matter before a formal charge was lodged. The arrest was 
made on Sunday. 

It was not unreasonable to hold appellant on that one day 
until the investigation was practically concluded. See United 
States v. Keegan, 141 F. 2d 248 (2nd Cir., 1944), reversed on 
other grounds, 325 U. S. 478, where the court stated (141 F. 2d 
at 258): 

To expect arraignment on the Fourth of July, or Sun¬ 
day require a promptitude that we do not require as 
contemplated by the statutes. 

This Court has stated in Gamer v. United States, supra, 
page 364: 

It is a matter of common knowledge which may be ju¬ 
dicially noticed that in this jurisdiction committing 
magistrates are not available late at night, and we know 
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of no requirement of law that they or any of them should 
be on duty twenty-four hours a day. 

2. The confession teas voluntary and no complaint was made 
of delay or “phychological coercion.” The record clearly dis¬ 
closes that appellant voluntarily confessed to the crime in her 
last interview. She was offered food 11: 30 a. m. on Sunday, 
but “she said she didn’t care for any food” (R. 274, 571). She 
never requested counsel (R. 275). She testified that she did 
not ask few anything to eat or drink at the Woman’s Bureau 
(R. 865, 866, 982). There is no claim of brutality. She was 
asked on Sunday for names of her relatives so that they could 
be notified but she refused to give any (R. 330, 331). Her 
attitude during the entire day was that of a cool, quiet and well 
composed person (R. 523). 

3. Appellant did not sustain her burden of proof. It wag 
for appellant to prove that the delay was unnecessary or that 
“psychological coercion” had been applied. The government 
proved that appellant had been offered food, was not molested, 
and that her relatives were sought. 

She testified that her initial conversation (7 a. m., Sunday), 
with Sergeant Deenihan did not last very long (R. 856) and 
that Captain Felber “did not have much to say to me” (R. 858). 
Between 7:30 and 8 p. m., she was interviewed at the Woman’s 
Bureau. And regarding the interview where Sergeant Deeni¬ 
han stated she confessed, she testified he talked and “I just 
looked at him. I didn’t say anything, sir” (R 986). This 
lasted an hour. 

4. The proof teas sufficient to permit the jury to decide. 
The jury was properly instructed on the issue of the confession. 
However, the conviction is not based solely upon the confes¬ 
sion. The verdict is supported even if the confession is totally 
disregarded. 

The facts show that appellant had quarreled with deceased 
a few days prior to and within a few hours of the crime; that 
the weapon used was owned by deceased and handy to the 
couch; that the house was locked at the time; that there was no 
one with the exception of the witness newsboy on the street 
at the time of the occurrence; that there was no evidence of 
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the existence of a prowler. And that the deceased was stabbed 
twice, either wound a fatal one ruling out suicide. 

The jury had the issue of credibility of the witnesses before 
it. On the one hand, police officers with no motive to commit 
perjury as against appellant whose stories to the police were 
so vague as to create a doubt as to their veracity. 

Thus, adding up the e^dpn ce, it cannot be doubted that it 
is sufficient, without th^wwUe^ confession, to support the 
guilty verdict in this case. If that be true, it would be unwise, 
in our view, to penalize the prosecution by a reversal and lack 
of opportunity to retry an unquestioned criminal solely because 
the appellate court and the trial court might differ as to the 
voluntary nature of the confession, and although it is recog¬ 
nized on appeal that the Government's case otherwise is suffi¬ 
cient to sustain conviction. To hold that admission of what 
on appeal turns out to be a coerced confession makes reversal 
mandatory would be to force prosecutors to refrain from using 
all confessions, including those obtained by wholly legitimate 
means, for fear of jeopardizing an otherwise adequate case. 
The courts, particularly in recent years, have come to recog¬ 
nize the force of that argument and have refused to reverse 
judgments of conviction under such circumstances. 

The Supreme Court in Stein v. New York, 346 U. S. 69, 73 
S. Ct. 1077, 97 L. Ed. 1522 (1953), reaffirmed the doctrine ex¬ 
pressed in earlier decisions* that, if there is enough evidence 
to sustain the conviction without the confession, the judgment 
will be affirmed on appeal even if the confession was admitted 
erroneously. This Court, in Tyler v. United States, 90 U. S. 
App. D. C. 2, 8-9,193 F. 2d 24 (1951), cert . denied, 343 U. S. 
908, gave expression to the same rule. 

IIL The alleged hearsay testimony was not prejudicial and 
did not warrant the granting of a mistrial 

With respect to Argument III, appellee respect¬ 
fully desires the Court to read the following pages of 
the reporter's transcript: Tr. R 999,1000,1003-1005, 
1016-1021. 


* Haines v. muted States, supra; Burns ▼. District of Columbia 34 A. 2d 
714 (Mon. App. D. C. 1943). 
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The alleged hearsay developed on the seventh day of trial 
and was not prejudicial and did not warrant a mistrial. The 
record will disclose that the Government was meticulous 
throughout the entire trial to preserve appellant’s rights. Time 
and again the prosecutor conferred with the Court outside the 
hearing of the jury on matters and procedure which might 
be construed to affect the appellant. 

When reviewed in its proffer light the issue presented falls 
into two presentations of evidence following each other very 
closely. Both pertain to statements made by the deceased 
about appellant and her acts. Simply stated, appellant was 
asked on cross-examination in the following order (1) whether 
she “pulled” a gun on the deceased; (2) whether she was pres¬ 
ent when the deceased told Mr. Fox that she had pulled a gun 
on the deceased while they were living at the home of Beulah 
Davis; and (3) whether she had ever threatened the deceased 
with a knife. These questions were answered in the negative. 
Testimony was then taken of a character witness for appellant. 

Joseph Fox was called as a rebuttal witness for the Govern¬ 
ment in order to attack the credibility of appellant. He testi¬ 
fied of an instance not too long before the commission of this 
crime when the deceased in the presence of Fox, Fox’s wife and 
appellant, related a story of the time when appellant had at¬ 
tempted to stab the deceased and it took three people to pre¬ 
vent it. When the story w’as told, appellant just smiled and 
did not deny or explain it. 

Immediately after so testifying, the following took place 
(R. 1020): 

By Mr. Titus: 

Q. Did there come a time when you heard any dis¬ 
cussion relative to the use of a gun? 

A. Yes. 

Mr. Titus: Is that leading, Your Honor? 

The Court. No, that is all right. 

By Mr. Titus: 

Q. Now, I don’t want to put any words in your 
mouth. 
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The Court. Tell us about when it was, who was pres¬ 
ent, and, as well as you can remember, what was said. 
Do you understand that? 

The Witness. It was said to me in my home. 

The Court. Was Kathryn there? 

The Witness. No; just me and Bob. 

No testimony was taken nor did the jury receive any testi¬ 
mony regarding the alleged conversation between the witness 
and the deceased. The jury was excused almost at that point 
so that discussions relative to the testimony would not in¬ 
fluence them. After the argument and the denial of the mo¬ 
tion for a mistrial the Court strongly instructed the jury to 
disregard the evidence as to the gun as follows (R. 1116): 

The Court. Ladies and gentlemen of the jury, there 
is something I should say to you before the lawyers 
argue the case and before I finally instruct you. You 
will recall that in the course of the testimony, the wit¬ 
ness Joseph Fox, I believe his name was, testified about 
a conversation that he had, he and his wife I, think had, 
with Mr. and Mrs. Rettig, at which time Mr. Rettig 
is supposed to have said that his wife, on one occasion, 
had tried to stab him. And that the Court received, be¬ 
cause she was present, according to Fox, and Fox said 
she just laughed. That is admissible evidence, to be 
weighed by you as I will instruct you later on how to 
weight it. 

But counsel for the Government went beyond that, 
to another alleged incident, in which Rettig is supposed 
to have told him that on some other occasion, the date 
of which we don’t even know, if it ever occurred, she is 
supposed to have pulled a gun on her husband and 
threatened to shoot him, or tried to shoot him. 

Now that was not established. She was not present 
at that conversation, if it took place. And that I in¬ 
struct you, as strongly as I possibly can do, to completely 
disregard. There is no evidence to support that accu¬ 
sation. There is just simply none. And so just don’t 
clutter up your minds with it. Forget it, and throw it 




24 


away. It has no probative value. It won’t help you 
a bit in the world in your decision ultimately on what 
to do about this case. So simply forget it. 

And in the final charge to the jury, the Court again instructed 
the jury to disregard the evidence regarding the gun (R. 1188). 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 

Leo A. Rover, 

United States Attorney. 
Lewis Carroll, 

Harold H. Titus, Jr., 
Nathan J. Paulson, 
Assistant United States Attorneys. 
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